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| Introduction

It is generally not yet recognised that there ishsa thing as a public international
cooperative law. How does it relate to cooperalaves? How does cooperative law
relate to sustainability?

These are some of the questions we shall try assvean The emphasis of this
contribution is on the legal structure of coopemdi and its potential incidence on
sustainability, rather than on the equally impartpalitical will of the cooperative
movement to act in favour of sustainability. The contribution is limited to
cooperative law proper, i.e. that law which regedathe structure and operations of
cooperatives. It does not deal with such areasawf &s taxation, labour law,
competition law, accounting standards etc. andreafoent mechanisms, which are
all essential elements of cooperative law as well.

This contribution suggests using the argument dlipunternational cooperative law
to demonstrate that the current trend in cooperategislation works against
sustainable development. The perspective is intieme; its focus is on
development. The contribution reflects the preliann result of a study on
cooperatives and sustainability, on the one hand, @ the existence of a public
international cooperative law, on the other hand.

Let me start by giving three apparently unrelatedgs of information:

1. Cotton farmers in Burkina Faso, one of the mostartgnt cotton producing
countries, receive on average 0.24 Euros for ologiem of harvested (hand
picked!) cotton? My shirt, 100% cotton, contains less than ¥ oflagkam of
cotton* and cost me 40.- Euro. The difference between wetproducer
received and the price | paid is disproportionateno..matter how costly the
production and commercialisation of this shirt!

2. One of the first consumer cooperatives in Switzetlahe Konsum-Verein-
Zurich, had the following objective clause in itatstes: “Der Konsumverein
... beabsichtigt..., die Konsumenten den Produzemdéder zu bringen, indem
derselbe die Produkte wo moglich von der Bezugs$gumdzieht, und so den
dazwischen liegenden Handelswucher, welcher dure@nth€uerung und
Verfalschung der Waaren Produzenten und Konsumeaissaugt, unnitz
und unschadlich zu machen. .2.”

3. The 500 largest enterprises in the world have aboosa turnover equivalent
to 47% of the gross world product. This amountddoble that of 107 low and

medium income countries representing some 4 biflieople °

These pieces of information link societies in spaice in time: the two first ones link
African producers and European consumers, todayksthose of the 1®century.

Bringing producers and consumers economically clas®ne another seems still to
be the problem. Law making as a potential contrilouto overcoming this problem is

2 As for this latter focus, cf. Ramirez, Enrique,sLeooperativas y su capacidad para impulsar el
equilibrio ambiental y social, in : Revista de ladperacion Internacional, Vol.40, No.2/2007, 85-90

3 Stahnke, Jochen, Weisses Gold, schwarze Kassdramkfurter Allgemeine Zeitung, 13.3.2009, 8

* http://www.txfb.org/Resource %20Guide/Agriculture %220 Touching%20visited March 16, 2009

® cited from, Schiedt, Hans-Ulrich, Die Welt neuimtien. Karl Birkli (1823—-1901) und seine
Schriften, Zirich: Chronos 2002, 106

® Delmas-Marty, Mireille, Les processus de mondien du droit, in: Le droit saisi par la
mondialisation, sous la direction de Charles-Alldéorand, Bruxelles: Bruylant 2001, 63-80 (63)




marked by the intricacies indicated by the thirdcgi of information. It is to caution
against the belief in national law makers as tHg ones to make law.

Expectations are again running high that coopezatand law will be the answers to a
number of evils. The risk of seeing cooperativeseoagain being “used” to attain
goals that are not determined autonomously by tiheimbers is real. Not the least a
growing awareness of the risks inherent in the mostainable use of natural
resources, of the man-made reasons of the cuwedi financial and economic crises
let policy makers refocus on the farming world. taimable food production by small
holders and valuing traditional knowledge are beattyocated. Cooperatives, in
general, rural and especially agricultural coopeeat are being given attention to
again. The role of law in development is being sedvered (cf. infra)’

This comes after several decades of neglect ofatmeing world by policy and law
makers at all levels. Massive migrations from rucatirban area$,which are partly
due to this neglect, entailed and continue to krdgai equally massive loss of
traditional knowledge related to sustainable fagnamd to the ways of organising
small holders. This loss of knowledge is accelerdig a cooperative legislation,
which follows the path towards the world of law iofiestor driven enterprises (cf.
infra).

In the following we shall

- highlight those institutional features of cooperasi, which lend this enterprise
type to responding to the requirements of sustadihab

- outline trends in cooperative legislation whichutil these institutional
features

- assess this trend against the background of thiecpnternational cooperative
law and

- sketch the traits of a new (in fact old), more gealy cooperative law.

Il Cooperatives and sustainability

Generally, fouraspectsof sustainability are considered in the developnugtiiate:
Economic security, social justice, ecological batarand political stability. For
didactical reasons these four aspects are deah waparately. Overlaps and
repetitions are unavoidable.

" Activities and reports are numerous. Suffice érehto cite the following: World Bank, World

Development Report (2008: Agriculture and Developtn2009: Reshaping Economic “Geography”,
What role for rural areas?); UNDP, “Creating Valdes All: Strategies for doing business with the
poor”, 2008; 2008 International Assessment of Agtical Knowledge, Science and Technology for
Development (IAASTD); Report on the Madrid High-led\Meeting on Food Security for All, 2009);

International Labour Conference (2007) Conclusig®ancerning the Promotion of Sustainable
Enterprises; International Labour Conference (20R8port on Promotion of Rural Employment for
Poverty Reduction. Cf also almost the entire volwh®ural 21. The International Journal for Rural
Development, Vol.43, No.2/2009.

As for bibliographical data concerning law and depenent, cf. Henry, Hagen, Co-operative Credit
Societies Act, India, 1904. A Model for Developmémwyers?, in: 100 Years Co-operative Credit
Societies Act, India 1904. A worldwide applied mbaé co-operative legislation, ed. by Hans-H.
Minkner, Marburg 2005, 135 ff.

8 the most current example is the re-migration ofkeos from the cities to the countryside in China.
Similar developments in the Philippines



In line with the overall approach the following angents are normative in nature. For
lawyers, the questions are whether the structurecamiperatives envisaged by
cooperative law is compatible with sustainable ttgu@ent, whether cooperative law
orients cooperatives to work towards this end artktiver cooperatives can be
compelled through legal means to do So.the arguments are to underline the
potential of the cooperative form of doing busin@dsey are based on the universally
recognised cooperative values and principles abrigesl in the 1995 International
Cooperative Alliance Statement on the cooperatiemtity (1995 ICA Statement)’
the 2001 United Nations Guidelines aimed at crgasirsupportive environment for
the development of cooperatives (2001 UN Guideiftand the 2002 International
Labour Organization Recommendation No0.193 concgrnthe promotion of
cooperatives (2002 ILO Rec. 193)

1. Economic security

Cooperatives create economic security mainly thinaihgir economic stability. Their
economic stability (indicated by their longevitydaa low number of bankruptcies)
stems from the following features, among others:

- as capital requirements are low and the acquisdfaskills (where necessary)
possible in most instances, cooperatives are aemra#asily accessible
organizational form which may be registered asgallentity, thus adding an
element of stability

- registration not only confers recognition as legatity by business partners, it
operates also a widely unknown and underestimdtgdaf economic risks,
thus boosting entrepreneurial behavitur

- cooperatives have low transaction costs becausentirabers are also the
main users’ The costs caused by complex decision making pseseare
outweighed by the advantages of these processeanf(af“political stability”)
and they may be held low by providing for an e#fiti power-sharing between
the different organs of the cooperative

- cooperatives can generally count on member, andeheser loyalty and
commitment

® This last point might well be a decisive distirghing feature between cooperatives and other types
of enterprises fulfilling the so-called corporateisl responsibility or corporate societal respbitisy

19 Reproduced in: International Co-operative Revigal, 88, no. 4/1995, 85 f

™ UN doc. A/RES/54/123 and doc. A/IRES/56/114 (A/36E12001/68; Res./56)

'2]LC 90-PR23-285-En-Doc, June 20, 2002

13 cf., for example, study by Ministry of Economic\@$opment, Innovation and Export, Government
of Quebec, at: http://www.mdeie.gouv.gc.ca/index.php?id=187&txettrs(tt news)=1069&tx-
ttnews(backPid)2206&tx _ttnews(currentCatUid)=75

4 To my knowledge, the link between the attributidiegal status to entities and (economic) develapinmas not
been researched. Only Fikentscher (Wolfgang, Maddhought, Tubingen: Mohr 1995, 183, 219, 258 369,
372, 379, 387, 470 f. et passim) frequently merstitnis link. Similar Wenke, Hans, Geist und Orgatii, Recht
und Staat, Heft 241, Tibingen: Mohr 1961. Cf. alke twritings of Mary Douglas; Javillier, Jean-Claude,
Responsabilité sociétale des entreprises et Drest:sginergies indispensables pour un développemesaibld, in :
Gouvernance, Droit International & ResponsabilitéiS@mle des Entreprises, Geneve : OIT (forthcomibg)ff.

1> Cf. Seiser, Michaela, “Wissensbilanzierung erhale Kreditwiirdigkeit*. Bericht tber das
Humankapital gewinnt an Bedeutung/lImagevorteil filinternehmen, in: Frankfurter Allgemeine
Zeitung 21.7.2004, 18; Watkins, W.P., Co-operafrinciples Today and Tomorrow, Manchester:
Holyoake Books 1986 (54 ff.). This point was emped during a panel discussion organised by the
UK Cooperative Party at Westminster on October 8)8& by one of the panellists, Mr. David
Anderson, Chief Executive, Co-operative Financeitvi&es UK




- cooperatives have an inbuilt early warning systeraugh regular cooperative
specific financial, management and so&faudit and professional advice

- cooperatives avoid the negative sides of the adnBetween investor and
member-user interests through the limitation putr@nadmission of investors,
be they members of the cooperative or not

- cooperatives are to prefer the production of swplon transactions with
members according to special cost calculation sesgmver that of profit (on
transactions with non-members according to proéikimization principles)

- most cooperatives are human being-centred. Thigshi#dlem adjusting to
changing circumstances (cf. supra as for theirilgtain time), especially to
the current change of the production pattern frbat bf goods and services to
that of knowledge. While it is true that cooperativface difficulties when it
comes to capital intensive activities, such aspitugluction of knowledge, as
their capitalization suffers from drawbacks (votimghts are not proportional
to the investment and non-member investments, areh enxon-member
business, are restricted), it is equally true that production of knowledge
depends on human beings, as knowledge is geneggelied and transmitted
by them and here cooperatives have a comparatixansabe'’

- cooperatives are often tied into - legally struetlr- inter-cooperative
solidarity mechanisms, for example guarantee fumdish operate in case of
financial difficulties®

- cooperatives have a capital structure which gueesntthat the main
constituent parts of it, namely member shares a&s@rve funds, are not
mobile: usually, member shares cannot be transfeanel traded and reserve
funds are indivisible. Both factors add to localslity *°

- cooperatives tend to reinvest the positive reafltheir activities at the local
level, thus impacting positively on local economiékis, in turn, helps them
to develop themselvés

- voting rights, and thus control, cannot be acqubgduying shares, but only
through membership

- the locked-in capital of cooperatives (indivisibéserves), while controlled by
the members, cannot be accessed by them

- cooperative managers must ensure that the reseergs both current and
future members. This intergenerational charactelsdad most cases to the
economic security of local communities

16 Cf. Seiser, op.cit.

Y Cf. the highly inspiring article by Snaith, lanVittual” Co-peration: The Jurist’'s Role, in:
Genossenschaften und Kooperation in einer sich @addn Welt, Festschrift fir Prof. Dr. Hans-H.
Minkner zum 65. Geburtstag, ed. by Michael Kirkstdd/. Kramer und Rolf Steding, Munster: LIT
2000, 391 ff.. Similar, but limited to the arguméhat knowledge intensive enterprises will have an
advantage in the future, if they do not have ieatlty now, Bernardi, Andrea, The Co-operative
Difference: economic, organizational and policyues, in: Co-operative Management, Vol. 3/no. 2,
November 2007, 11 ff. (18)

18 Cf. Frankfurter Allgemeine Zeitung, 7.10.2008, Mach 1930 hat kein Kunde oder Glaubiger einer
Volksbank durch Bankinsolvenz Geld verloren.”

19 Cf. Jeantet, Thierry, Die franzdsische Idee decor®mie sociale: Grundansatz und
unternehmerische Umsetzung, in: Die Zukunft derdseanschaften in der Europaischen Union an der
Schwelle des 21. Jahrhunderts, Hrsg. Wolfgang teatir Nurnberg 2001, 83 ff.. The same point is
also stressed by the World Commission on Fair Gipditon (cf. A Fair Globalization. Creating
Opportunities for All, World Commission on Fair ®Ghlization, Geneva: ILO 2004

20 As an example one may cite the Italian legislatidrereby the members of cooperative banks must
have a territorial bond. For further examplesBarnardi, op. cit.



- as those depositing their savings with a cooperabank or a cooperative
savings and credit institution are potentially alsorrowers, and as they
participate in the decision making processes, tigirassessment, concerning
both lending and investments, differs from thainivestor driven bank&" and,

- in general, risk assessment is facilitated thrquglicies which limit financing
to local projects®

2. Social justice®

Social justice may be seen as having two aspeotsalheeds satisfaction and social
equality.

Among others, the following features ensure thatpesatives takeocial needs of
their members into consideration:

- the universally recognised definition of cooperasivequires them to satisfy
the “economig socialand cultural needs and aspirations of the menib&ts.
The members themselves define these needs andaisetavsatisfy them. The
extent to which cooperatives are successful ineahg this objective is being
assessed through the afore-mentioned cooperataHfispaudit

- the objective of cooperatives is member promotiast, the maximization of
returns on investments

- the “growth or equity” alternative is leaning towarequity, as the role of
capital is de-emphasizéd

- decisions are taken according to the one memberimte principle,
independently of the amount of capital investedigymembers

- profits are not distributed. Surplus is distribytedt not in proportion to the
investments, but in proportion to the transactwith the cooperative

- the characteristics of the main constituent pafthe capital, member shares
and reserves, prevent - as mentioned - delocalisatand allow therefore for a
better account of local social ne€fis

- many cooperatives provide for social security cagerfor their members by
setting aside parts of the surplus for this purptse

Cooperatives rendaocial justice through, among other means,

- an equitable cost, risk and benefit sharing anadardrol by the members,
independently of the capital invested by them

2L The rather stable situation of cooperative finahmistitutions in the current crisis might be part
explained by this (not only in times of crisis. @cently Hesse, Heiko and Martin Cihak, Coopeeativ
Banks and Financial Stability, IMF Working Paper \¥HA2; Fonteyne, Wim, Cooperative Banks in
Europe — Policy Issues, IMF Working Paper WP/07)159

22 Cf., for example, the statutes of the Raiffeisanks in the Canton de Genéve, reported by the daily
newspaper Tribune de Genéve, 25.3.2009, 9

2 First objective of the ILO. Cf. Constitution, Prelale and Article 1

42002 ILO Rec.193, Para.2

% As for the hyper concentration of capital (andstiibe weight put on growth yielding returns), cf.
Vidal-Beneyto, José, De la mundialisacion a la gfobia, in: El Pais, 29.9.2007, 10

% The advantage of being locally rooted, in this atiter respects, has been emphasised by Mr. Lee
during the same conference

27 Cf. for example Atrticle 42 of the 2008 Ley mararalas cooperativas de America Latina



- the open door principlé® which allows to create economies of scale and,
given the objectives of cooperatives as well agrtbarplus distribution
schemes, for a more wide-spread distribution of ltkeand thus social
equality. This is a structural means for an effexinaterialization of the right
to participate in political decision making processCreate the necessary
economic power through the production of well-beiogthe greatest possible
number of citizené® instead of letting economic power yield politigaiwer

- the focus of cooperatives on their members, maiatyral persons

- the direct access of members to the knowledge, ellsas the research and
development results engendered by their cooperatidehrough

- the emphasis on cooperation instead of competition.

3. Ecological balance

The last mentioned feature of cooperatives - theiphasis on cooperation instead of
competition - goes a long way in preparing the gbfor a heightened concern for
keeping the ecological balanc¥.Farmers will increasingly be seen again in their
historical role not simply as food producers, bsitcaretakers of the countryside.
Cooperatives further contribute to maintaining #eological balance through the
following characteristics, among others

- being member-centred. This ensures that decisionsetning the operations
of the cooperative enterprise are more comprehertsign those in capital-
centred companies. Cooperatives do not allow faofiemy or ecology”
solutions. They have to find rather “economy anol@gy” solutions

- being member-user driven. Members constantly redetieir needs and, in
doing so, most probably include their concern fdrealthy environment and
the sustainable use of natural resources. Membergkaly to make decisions
that balance their welfare with the need for padfility. As cooperatives have
2(2) implement these decisions, their activities wiltlude ecological concerns

- neutralizing the role of capital. Growth is commpdkfined as the result of a
favourable combination of capital, technology aalololur. The finite character
of natural, non-renewable resources, which arehatbiasis of most of our
production, is not part of the “equation”. Wheree tiole of capital is
neutralized, i.e. where the financial return onithestment, which is taken as

% The so-called “open door principle”, th& ICA principle, is frequently construed as meanihat
anybody can join a specific cooperative. It is #fere worthwhile recalling the full text of this
principle. It reads:

“Voluntary and open membership

Cooperatives are voluntary organizations, openltpesisons able to use their services and willimg t
accept the responsibilities of membership, withgender, social, racial, political or religious
discrimination.”

% The need to reduce poverty is therefore for coatpers a sign of failure as they might not haverbee
successful in preventing their members from fallintp poverty in the first place. Their approach is
one of poverty prevention. Development cooperasieems to have forgotten about this nuance

30 Meyer-Abich (Klaus Michael, Leiblichkeit im natizhen Mitsein, in: Scheidewege 2008/2009 (38),
43-58, (56)) writes: “Mitsein und Verwandtschaft uten demgegenuber auf Kooperativitat in
spezifischer und individueller Verschiedenheit hin.

3! Reportedly, the EU-Commission issued a new agticall policy in this sense

32 The example of Migros and its consideration far-8iversity in the supply chains of its consumer
cooperatives may serve as an example. Cf. Migragamiae, 8.9.2008, 37



the main indicator of growth, is not the primaryayof the enterprise, and
where production is demand-driven instead of supplyen (cf. supra
concerning the definition of needs by the membdfs), pressure to utilize
these resources to achieve growth lesd&ns

- intergenerational solidarity. Another element whicblps maintaining the
ecological balance is the intergenerational saligachieved by the nature of
the reserve fund being indivisible, it being fudlley the totality of the profit
and parts of the surplus, as well as by the ohbgaif the responsible persons
to manage the assets also for future meniers

- pooling activities. For example, the common tramsgd goods diminishes
pollution*> and

- introducing a societal audit which comprises ecmlalgassessments of the
performance of the cooperativé®.

4. Political stability

Political stability and high ratings in competithess seem to go hand in hafdThe
United States of America and Switzerland are exampl Both countries have a high
prevalence and density of cooperatives.

We may assume that political stability is a funetiof the degree of effective
participation of the highest possible number ofghean the making of decisions
concerning their daily lives. The participation péople in the organisation of
economic life is therefore a highly relevant factSrThe topic relates closely to that
of social justice (cf. supra). It is discussed ndaws under the notion of
“‘governance”.

Without passing any value judgment on other forrhéusiness organizations, one
may argue that “good governance” is an inbuilt eletrof genuine cooperatives.
Among others, the following elements may be memrtibn

- because of the identity principle, those who ruid ¢hose who are ruled in
cooperatives are potentially the same personsdiMrgon of roles underlying
the governance concept with its potential conflictees not exist in
cooperatives, at least not as marked as it ishardiusiness organizations

- another central structural feature of good goveraas the division of powers
and functions among the various groups within tle®perative and the

3 Cf. also 7' ICA principle.

Despite of environmentally more friendly technoksyi which have been developed over the past
decades and which have allowed for productivityngalby using less resources per unit, the fact
remains that the energy consumption per capitaraoes to rise and, as world population increases, s
does the energy consumption

3 It might be interesting to note that at its origfire debate on a responsible management of natural
resources turned around the notion of intergermratisolidarity

% Transport cooperatives, like the Swiss cooperatiebility”, are examples where this is a side
effect of their main objective

% Cf. Munkner, Hans-H., Die « Bilan sociétal » - a@iruer Ansatz zur Messung des Erfolgs von
Genossenschaften in Frankreich (forthcoming)

37 Cf. 2007/08 Competitiveness Report; Bernardi,oifp, 16

38 Cf. also Bernardi, op.cit., 14

39 Similar Partant, Francois, La guérilla économigues conditions du développement, Paris: Seuil
1976. Cf. Henry, Hagen Co-operative Law and HumahtR, in: The relationship between the state
and cooperatives in cooperative legislation, edLi, Genéve: ILO 1994, 21 ff.



reciprocal checks by these groups on each othenelisas the fact that the
“ruled” have the right to elect their “rulers”. Ehiatter feature seems to be
systematically overlooked when comparing the goaece structures of
different enterprise types

- democratic control of the cooperative enterpris¢hieymembers is required by
the definition of cooperatives and by the univdysatcognised cooperative
principles

- a specific, self-control mechanism at all levelsingary, secondary etc.),
which not only ensures sustainability, but alscoaatny and independence
from whatever outside interference

- a democratic structure. Self-determination, autonahmough the setting of
own rules (statutes, bye-laws), self-managementingoaccording to the
principle of one member/one vote, participatiorthed members in all phases
of the operations of the cooperative etc.

- the provision of space for participation. In mamgtances people have no
means to make their voice heard. As technologibahges and deregulation
processes (globalisation) lead to the deterrit@asibn of political orders (cf.
infra), the space for democratic participation, fehich states hitherto
provided, is reduced. This comes after privatisatid public services had
already considerably reduced this space. In thésmtisns people turn
towards member-centred enterprises with a democstticture and tradition,
like cooperatives, and finally

- a high Human Rights functionalit§f

[11 Cooperative law and sustainable development

1. Law and development

Any thought on cooperative law and sustainable ldgveent is irrelevant if there is
no relationship possible between law and developmengeneral. This needs
mentioning as lawyers are increasingly being chghel to produce empirical proof
of a causal relationship between law and developnidm lawyer dealing with the
normative side of social life can produce such frdde misunderstanding is
particularly striking as the rule of law and thghtis based approach to development
have found their way into the political and econcsrliterature on development. It is
even more striking when considering that uncouetalfficial documents at all levels,
not the least those of the ILO, stress the impeodaf legal institution building. In the
past, nobody really doubted that law and institutiilding go together. To cite
Barnes: “The simple existence of a (cooperatimgjitution is ... never sufficient by
itself: it is necessary to add the weight of #m to complement the process. It is the
role of the lawyer to work out the details of thetitutional structures in society"”

0 Cf. Henry, Co-operative Law and Human Rights ....ciip Laville, Jean-Louis, Un projet
d’intégration social et culturel, in : le Monde ldimatique, Octobre 2001, supplément, 1; Partant,
op.cit.

“I Barnes, William S., La société coopérative. Leheeches de droit comparé comme instruments de
définition d’une institution économique, in : Revinéernationale de droit comparé 1951, 569 ff. (570
(translation by the author)



2. Thetrend in cooperative legislation and its conflict with the public

international cooper ative law

a) Thetrend in cooperative legislation

For the past four decades legislators have engegedrather complex, somewhat
contradictory, process of bringing, on the one hammbperative legislation in line
with international standards while, on the otherndia operating a double
approximation: They have been harmonizing cooperdtiws across bordefé and
they have started to homogenize cooperative laWw thié characteristics of capital-
centred companie$®

“2 A number of regional organizations have passedotmilaws, others have elaborated model
cooperative laws or at least guidelines in vieviaafmonization:

- under a 1988 project for harmonizing cooperatiggslations in Latin America (Proyecto de
Ley Marco para las Cooperativas de América Latithe) Organizacion de las Cooperativas de

América (OCA) elaborated a model law (Ley MarddPecame an important stimulus for the
modernisation of cooperative legislations in sev&auth American countries. A new Ley
marco was elaborated and adopted by the ICA badi2808

- in 1997 the Inter-Parliamentary Assembly of the @amity of Independent States (CIS)
adopted a "Model Law on Cooperatives and their gisgions and Unions"

- the Member States of the West African Monetary UidEAO) have adopted a uniform law
on savings and credit cooperatives, which has begsformed into national legislation by
several West African States

- as mentioned, OHADA is currently elaborating a amif cooperative law. It is expected to be
adopted in 2009

- the 1997 "Referential Cooperative Act" of Indiaimgluencing the harmonisation process
among the Indian States

- the Member States of the South Asian AssociationRefjional Cooperation (SAARC)
entertain permanent, quasi institutionalised cdatiohs on cooperative law matters which
have already had a harmonising effect on the cabiperlaws in the region

- the Organisation of East Caribbean States and C@RICelaborated a credit union
legislation, which has been translated into natitavas by seven Caribbean States

- the Arab Cooperative Federation decided in 199%teelop a model cooperative law to guide
national legislators

- after almost four decades of discussions the Eampiion adopted in 2003 the Regulation
on the Statute for a European Cooperative Socfebyiicil Regulation (EC) No. 1435/2003
of 22" July 2003 on the Statute for a European Cooperaigciety (SCE), and Council
Directive 2003/72/EC of 22 July supplementing the Statute with regard toitivelvement
of employees, O.J. No. L 207 of 18/8/2003)

“3 Cooperative laws in Europe and the 2003 EU Reigulain the Statute for a European Cooperative
Society allow/require cooperatives (Articles indkets refer to this regulation)

- to issue shares that are attractive to investofs.especially the following legislations:
Sweden (1987) allows for debenture contributionsmfrnon-members which must not,
however, exceed the amount of the ordinary shgvg#atand not have voting rights attached
to them. Finland (1990, 2002). France (1992): tglobylaws non-member investments and
revaluation of shares through incorporation of mese Italy (1992): financial backer
members may have up to 33% of the total votingtsigind 49% of the seats on the board of
directors. Germany (1994)

- to issue freely transferable (even at the stoclhamge) cooperative investment certificates.
Cf. del Burgo, Unai, La desnaturalizacién de laspayatives, in: Boletin de la Asociacion
Internacional de Derecho Cooperativo. Internaticgkedociation of Cooperative Law Journal
2002, 51 ff. (71)

- to have unlimited business with non-members (fetic 4.)

- to hire professional, non-member managers andaser¢heir power and autonomy vis-a-vis
the board and the general assembly

- to grant members limited plural voting rights (apfive votes) (Article 59, 2.), not based on
capital contributions, however. Cf. Chulia, FraooisVicent, El futuro de la legislacién
cooperativa, in; CIRIEC espafia, Revista Juridic&clenomia Social y Cooperativa 13/2002,
9 ff. (40)
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As for the increasing respect for internationalndeads and the concomitant
harmonisation of cooperative laws across natiooadldrs, we shall deal with this in
the context of the contents of the public interor@i cooperative law. As for the
homogenisation, it can be summarized as concermamly the capital structure
(minimum capital requirement; different classessbéres), the voting rights system
(in proportion to the capital invested), the inwotion of negotiable shares, the
representation of non-members in the general adgembthe board of directors and
on the supervisory council, the admission of nomamer users, non-member
investors, non-user members and member investotls, o without - additional -
voting rights, the hiring of professional non-membnagers, concentrations/fusions
and it concerns the control mechanisms.

The harmonization of cooperative laws across natibarders is necessary in order to
restore and maintain competitiveness, in orderatolifate beneficial regional and
international (economic) integration and tradealko contributes to forming the
common core of cooperative laws, which substardtidgtee public international
cooperative law (cf. infra). The homogenisatiorcobperative law with company law
helps cooperatives to become more competitive é rthrrow economic sens&.
However, this homogenisation transforms cooperaéimeerprises, being based on
transaction relationships with their members, ietaterprises that are based on
investment relationships with their investors, beyt members or nof?® It weakens

to arrange for delegate meetings, at times evémavfree mandate for the delegates (Article
63). Cf. Chulia, op.cit., 40
- non-member employees to sit on the supervisorydydike for example in Germany under
certain circumstances
- to have minimum share capital (Article 3, 2.)
- to merge and acquire other enterprises
- to grant (non-user) investor members, and evenmember investors, similar rights as
members (Considerata 9; Articles 14, 1.; 39, 3,; 2259, 3.). Cf. Chulia, op.cit., 38; del
Burgo, op.cit., 68 ff., 79 ff.
- to distribute their reserve fund upon liquidatimnconversion into a stock company (Article
75). As for the latter, cf. del Burgo, op.cit., 87
- to distribute their surplus according to the antafrcapital invested by the members
- to transform into stock companies, cf. especidlly legislation in Estonia, Finland, Germany,
Latvia, Lithuania, Sweden.
The EU Council Regulation on the Statute for a [peem Cooperative Society allows for/requires, in
addition
- different categories of members with different tgyand obligations (Articles 4, 1.; 5, 4.)
- capitalisation of the reserves and attributionhef hew shares to the members in proportion to
their share in the previous capital (Article 4, & the
- issuance of securities (other than shares) or detenfor members or non-members, without
voting rights, however (Article 64, 1.).
Examples from other regions of the world could ddeal
4 .e. to grow economically and to increase thepita through mergers (side-effect: the absolute
number of members tends to increase with the dsereithe number of cooperatives caused through
mergers (cf. von Wild, Christian, Credit Unionsdan USA - ein historischer und aktueller Vergleich
mit deutschen Genossenschaftsbanken, in: Genossdtest in Europa - damals - heute - morgen,
Hrsg. Historischer Verein bayerischer Genossensehad.V., Mliinchen: Bayerischer Raiffeisen- und
Volksbanken-Verlag 2000, 264 ff. (266)), to lowkeir costs, to create economies of scale, to iserea
their reserves and to increase their profit, aesimlso their surplus. Cf. Kalaitzis during the sam
conference
5 This trend started with the 1973 German coopegalaw reform and continued throughout the
1990ies in most European countries. In Latin Armeetire trend set in with the agreement on the first
Ley Marco para las cooperativas de América Latinh988.
Some of the consequences are:
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the associative character of the specific goveraasimctures of cooperatives. The
aptitude of the cooperative model to respond tordwirements of sustainability
finds itself diminished by this homogenization. thermore, and for lawyers of a
more immediate concern, this homogenisation vislatiee public international

cooperative law.

This latter aspect will be dealt with in some detathe following chapter*®

b) The conflict between cooperative legislation and public international
cooper ative law

The above outlined trend in cooperative legislatariates the public international
cooperative law. This rather strong statement messes the existence of such a law
the contents of which would require a differentletion.

aa) Sour ces of the public international cooper ative law
The following summary remarks are limited to tweemelated questions:

1. Is there a public international law, which bindstss legally?’

- mergers and acquisitions lead to a larger numbenerhbers whose direct participation in
management/administration is difficult to organibteetings of delegates/representatives do
not fully compensate for the loss of direct demogrand of the means for good governance

- the evolution of bigger sized cooperatives withréased turnover requires professional, paid
managers who might find it difficult to close thédening qualification and information gap
between them and the members, and even between ahdnthe board of directors. The
members’ and the board’s possibilities to effedyivantrol are thus lessening (cf. below)

- non-member professional managers, often trainésldmithe cooperative system, tend to put
competitiveness, growth and financial stability dvef the interests of the members. The
principle of member-centrism is at stake

- unrestricted non-member business leads to a loasitohomy and threatens the principle of
identity

- investments lead to attaching more emphasis omt¢baomic objectives to the detriment of
the social and cultural ones

- in heterogeneous memberships it is difficult tovinoe members to maintain the constituent
principle of equal rights and obligations of all migers. Plural voting rights and share
contributions in proportion to the business donthwie cooperative are introduced. Where
rights and obligations are linked to the volumecapital contribution, the borderline between
a (stock) company and a cooperative disappears

- symbolic share contributions, combined with limitebility, lead to decreasing motivation to
participate in the administration and control af ttooperative

- membership in economically successful cooperaiwae®t any more based on an immediate
economic need, but it tends to reflect economiacgiation. The relationship between the
members and the cooperative is becoming that dfeattbusiness relationship, marked by
anonymity and depersonalisation

- transferability of investment shares, which mayrelbe quoted at the stock exchange, adds to
the dependency on anonymous capital holders. Tdsh ddetween user and investor interests,
which the cooperative principle of identity is teoéd, is imminent in these arrangements.

For more details cf. Chulia, op.cit., 11, 14, 2&; Minkner, Hans-H., Structural Changes in
Cooperative Movements and Consequences for Cooperatgislation in Western Europe, in:
Structural Changes in cooperative movements ansecpuences for cooperative legislation in different
regions of the world, Genéve: ILO 1993, 57 ff.

“% As for the former aspect, cf. previous footnote

“" 1t is generally recognised nowadays that publierimational also binds other entities than states,
under certain circumstances even individual persons
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2. Do the three main relevant instruments mentionetieeanamely the 1995
ICA Statement, the 2001 UN Guidelines and the 2002Rec.193 constitute
such a law?

This discussion does not include the discussiontivenethe organisations, which
adopted these instruments, are competent to wodooperative law.

All of these instruments emphasize the importarfcecoperative law, lay down its
principles and, to a certain extent, give detaitea#s contents. None of these three
instruments falls however into one of the categodaesources of public international
law as listed in Article 38 (1) of the Statute bétlnternational Court of Justic®.
Despite of what this Article seems to suggest snSection 2, namely that in the
absence of the sources listed under Section 1 tluet @ay decide a case onlgX
aequo et bond,it is generally recognised that there are othemrses of public
international law,*® among which especially resolutions and recomménmat
adopted by international organisatiorfs.

As the 1995 ICA Statement emanates from a private drouping of private law
entities, it cannot bind states. This does not, éwe@r, exclude the ICA Statement
from our further discussion. It is, in our opiniae)evant both for the determination
of the legal quality of the 2001 UN Guidelines dahd 2002 ILO Rec.193, and for the
delimitation of the contents of these instrumeki¥® shall therefore proceed to first
qualify the 2002 ILO Rec.193 according to the ILOnGtitution and in the context of
other international intergovernmental instrumentsjuding the UN Guidelines, and
then suggest considering the 1995 ICA Statemeathiroadened view of today’s law
making.

(i) Thelegal natureof the 2002 IL O Rec.193 according to the ILO Constitution

The ILO Constitution distinguishes in its Articled lbetween conventions and
recommendations. Once adopted by the Internatiomlabur Conference, both these
instruments need to be communicated by the govertsud the Member states to the
national authorities competent “for the enactmenltegislation or other action’*
Once a Member state has ratified a conventiorgdblmes binding on that state as any
other international treaty. Concerning further efife of the adoption of ILO
instruments, the Constitution uses a similar waydior conventions, which are not

“8 Article 38:

1. The Court, whose function is to decide in acaoo# with international law such disputes as are
submitted to it, shall apply:

a. international conventions, whether general otiQdar, establishing rules expressly recognizgd b
the contesting states;

b. international custom, as evidence of a geneedltjice accepted as law;

c. the general principles of law recognized byli@ed nations;

d. subject to the provisions of Article 59, judicidecisions and the teachings of the most highly
qualified publicists of the various nations, assidiary means for the determination of rules of.law

9 Cf., for example, Kennedy, David, InternationaghéStructure, Baden-Baden: Nomos 1987, 18 ff..
Another “school” prefers dealing with these otheurses by fitting them into one of the categories
listed in Article 38, 1. of the Statute of the Imational Court of Justice. The result being thaeal
shall not dwell on the difference and proceed dsdpere

0 ¢f. Politakis, George et Kroum Markov, Les recomutetions internationales de travail: instruments
mal exploités ou maillon faible du systéme normatif: Les normes internationales de travail : un
patrimoine pour I"avenir. Mélanges en I"honneuNimlas Valticos, Genéve : OIT 2004, 497 ff. (513)
L Cf. ILO Constitution, Article 19, 5.(b) and 6.(iBspectively
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ratified, and for recommendations? This wording seems to indicate that
recommendations are not legally binding.

Without insinuating that ILO recommendations have same legal status as ratified
ILO conventions, which would contradict the ILO Gtitution, we argue that the
recommendation under discussion here, namely ti@2 200 Rec.193, is legally

binding.

Before giving reasons to this argument we needidtinduish between the inbound
and the outbound legal effects of recommendatiodepted by international
organisations. Considering the first ones, the 2002 Rec.193 determines the
activities of the International Labour Office asncerns cooperatives. These effects
are undoubtedly of a legal nature. As far as caiper law is concerned, the ILO
“Guidelines for cooperative legislation” furtheresjify these activities

As for the outbound legal effects, they need te&tablished on a case by case basis
as not all recommendations share the same québiica* Contrary to the well-
established term “convention”, the term “recommeioté covers a variety of
instruments.

The following facts surrounding the adoption andipon of the 2002 ILO Rec.193
are to distinguish Rec.193 from other recommendatiboth those adopted by other
organisations and those adopted by the ILO itsaiid they are to support the
argument that Rec.193 is legally binding on ILO Memstates:

- first of all, the ILO Constitution, although givinggcommendations a lesser
legal degree, holds Member sates accountable utsdérticle 19, 6.(c) and
(d) *® as concerns the ways by and the extent to whiep tiave given effect
to recommendations

- the ILO Rec. 193 was adopted by an overwhelmingritg*° and this

- with the voices of delegates who have a free manddto are not bound but
by their own conscience, i.e. they do not represimat will of the
organization/ institution which delegates thethThis is a unique feature of
the standard setting by the International Labounf@@nce (ILC). It must be
qualified as transnational standard setfthg

- the decisions of the ILC do not only reflect thenigns of governments but,
due to the unique tripartite structure of the IL&dso those of the social
partners and finally

- the very nature of the relationship between the Hu@l its Member states
needs to be considered. The ILO must not be seeanasrganisation

2 |LO Constitution, Article 19, 5.(e) and 6. (d)

%3 Cf. Henry, Hagen, Guidelines for cooperative lkgisn, 2 ed., Genéve: ILO 2005

* This is generally accepted

% And Article 7, 1.(b) of the Standing Orders of theernational Labour Conference

5 With only two abstentions. Cf. Roelants, BrunogTist World Standard on cooperatives and on
their promotion. Recommendation 193/2002 of therimcional Labour Organization, in: RECMA,
Revue internationale de I'’économie sociale, no.,Z8®3, 1 ff. (1). The legal weight given to a
recommendation is also determined by the majarigduired

" |LO Cnstitution, Article 4, 1.

%8 cf. alreadyJessup, Philip C., Transnational Law, Yale Uniitgr4956 and Schnorr, Gerhard, Das
Arbeitsrecht als Gegenstand internationaler Rethiag, Miinchen: Beck 1960. Schnorr saw in this an
evolution from an international society to a trastsznal community
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independent from its Members states. The ILO isdated to pursue common
goals of the Members states. However, the obligatiounder the
recommendation have not been ceded to the ILO. &texution of the
obligations is a joint obligation of the ILO andetiMember states. The
difference between a ratified convention and amenendation in this respect
is that Member states, while not legally bound t@mng$pose the
recommendation into national policy and/or law, tntespect its contents
when acting in the field covered by the recommeandaind they may request
the assistance of the International Labour Office.

Where the foregoing reasons should not be fullywowing, the following arguments
might be considered as supplementary ones.

(ii) Thelegal nature of the 2002 ILO Rec.193 derived from itsrelation with other
instruments

The 2002 ILO Rec.193 must not be seen in isolationeeds embedding into other
international instruments, governmental and noregawental.

| nter gover nmental instruments

« An intergovernmental instrumentdealing with
cooperative law are, as already mentioned, the 2001
Guidelines. As with ILO recommendations, they do no
have the binding force of treaties or conventions.
However, having been adopted by consensus and hence
by the consensus of the ILO Member states, thegtatt
to a repeated same behaviour of states and thus
reinforce the legal nature of the 2002 ILO Rec.f93.

* The 2002 ILO Rec.193 and the 2001 UN Guidelines are
mere concretisations of cooperative-relevémding
Human Rights instruments®® foremost the 1966
Covenant on Economic, Social and Cultural Right$ an
the Declaration on the Human Right to Developm&nt,
those international instruments which establish the
obligation of states to take measures enhancing the
development of their countrie®’ the ILO Convention
No0.141 on the right to form rural organizationsd dhe

¥ This amounts to a certain extent to mixing the tafore-mentioned “schools” concerning the
interpretation of Article 38 of the Statute of tiernational Court of Justice
€0 ¢f. especially the

- Universal Declaration of Human Rights, doc. A/REIS/2 (lll) of Dec,10, 1948

- International Covenant on Civil and Political Rightloc.999 UNTS 171 (1966)

- International Covenant on Economic, Social and @altRights, doc. 993 UNTS 3 (1966)
which contain all the basic legal guarantees feelff setting up and running a genuine cooperative,
Henry, Hagen, Wartosci | zasady spdldzielcze vislagjach spoldielczych. Panstw Czlonkowskich
Unii Europejskiej dotyczacym Statutu Spéldzielni r&uejskiej, in: Miedzynarodowy Zwiazek
Spoéldzielczy Miedzynarodowa Organizacja Pracy, &f&tl Co-operative Council of Poland, Warsaw
2004, 3-21 (translation of: Co-operative values pridciples in the cooperative legislations of Hig
Member States and in the EU Regulation on the t&tdtur a European Cooperative Society (SCE),
paper presented to the joint ICA/ILO meeting in Bpest, April 1-2, 2004)
®L ¢f. Henry, Cooperative law and Human Rights, dp.ci
82 ¢f. for a full list, Lindroos Anja, The Right todYelopment, Erik Castrén Institute of International
Law and Human Rights, Research Report 2/1999, hel$P99
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ILO Convention No0.169 concerning indigenous and
tribal people in independent countries.

I nternational non gover nmental instruments: the 1995 | CA Statement

What is the weight to be given to the 1995 ICA &tant?

The answer to the question raised here requiresaér view of law making.

The starting point is the profound changes law lamdmaking are undergoing at the
moment.Whatever law might be in terms of essence or fonetiit is a “constantly
renewed way of envisioning reality ... an internaegdibetween the world of tangible
facts and the ideal world®® At the same time as it permits a continuous retuite

of the different forces operating in a society, lepresents an equilibrium between
the visions of these forces. This consensus wjkdd, inter alia, on the concepts and
the perceptions of law that groups create for tledwes during the process of
consensus finding.

Nowadays, in addition to profoundly changing theduction patterns, globalization
is disrupting these processes. The technologicaviations of recent decades have
been implying a reorientation within new time frasrend a spatial reorganization of
social life with considerable effects on law. Whitethe past the conditions of time
and space engendered a multitude of geographisaiparated internormativities,
globalization makes us now experience what Emorais interculture®* the ever
more frequent and intensive intermixing of radigatliffering internormativities.
Within the space of countries several divergerdrimirmativities meet daily.

The spatial reorganization of social life througbchnological changes and
globalization has not only affected the law, bgbahe law-making and the sources of
law. The state, which lawyers continue to consaethe main guardian of law, has
become too small an entity for global actors, amdhig to manage the intercultufe.
National, international, supranational and transnal levels intermix and meet a
growing body of standards set by private entitiédn this latter context the special

83 Assier-Andrieu, Louis, Le droit dans les sociéhésnaines, Paris : Nathan 1996, 38, referring to
Gurvitch (translation by author)

% Emongo (Lomombalinterculturalisme sous le soleil africain: L'ée-traditions comme épreuve du
noeud, INTERculture, no. 133, 1997, 10) describes thtergultural as follows: « ... le fait
interculturel n'a rien a voir avec la seule cohatfdin plus ou moins harmonieuse, la coexistence
pacifique sans plus. Linterculture ne s’épuiselams la recherche d’un consensus universel, ni@ans
modus vivendi universel, qu'il soit éthique, soci@h droit international, etc. Le fait intercultlest la
toile d'araignée dans sa totalité, c’est le donaegxcellence dont est concerné chaque fibre, eéhaqu
chose, tout ce qui est, le divin, le cosmique, iain. » Cf. also Obiora, L. Amede, “Toward an
Auspicious Reconciliation of International and Cargtive Analyses”, in: The American Journal of
Comparative Law 1998, 669 ff.

8 ¢Cf. Koizumi, Tetsunori, Cultural Diffusion, Econdarintegration and the Sovereignty of the Nation-
State, in: Rechtstheorie, Beiheft 12, 1991 (?), f813f. also supra Il 4. concerning “political bikty”

% Cf. Bogdandy, Armin von, Gubernative Rechtsetzuige Neubestimmung der Rechtsetzung und
des Regierungssystems unter dem Grundgesetz irPeespektive gemeineuropédischer Dogmatik,
Tubingen: Mohr Siebeck 1999; id., Democrazia, gliaizazione e il futuro del diritto internazionale,
in: Rivista di diritto internazionale 2004, 317.ffThese private entities have their distinct ways
making rules and enforcing them. A clear distinctietween these different rules is no longer ptessib
Laws in the material sense are becoming globala{céady Jessup, op.cit; Schnorr, op.cit.) Theneatu
of the lawmaker becomes of secondary importance.rtiles of the global capital market are the most
striking example. To be noted is the transformatibstock exchanges in the form of associations int
stock companies. Another example, which directfga$ cooperative legislation, is the quasi stasdar
setting by the Financial Accounting Standards Bo@fdSB) and the International Accounting
Standards Board who even have intellectual propaghgs concerning the rules they elaborate
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relationship between the ICA and ILO needs to besitiered, as also the nature of the
ICA itself.

* The relationship between the ICA and the ILO is
documented by a number of reciprocal cross refeenc
in their texts: As mentioned, Paragraphs 2 and &naf
the Annex to ILO Rec.193 copy, albeit not explictly
from the 1995 ICA Statement, thus recognising @& |
as the world representative body of cooperatives.
Article 12, 3. of the ILO Constitution can theregawnly
be read as referring to the ICA; the ICA endoraeits
General Assembly in 2001 the ILO “Guidelines for
Cooperative Legislation®

* the ICA, the guardian of the cooperative values and
principles since 1885, is the largest internatiomah-
governmental organization worldwide and it is piaga
also the oldest one. In addition to considerings¢he
facts when weighing the ICA Statement, one alsalsee
to consider that the ICA is itself democratically
structured and represents some 800 million co-
operators. The same cannot be said concerning many
other non-governmental standard setting actérs.

bb) The contents of the public international cooper ative law
The contents of the public international law cardlvded into two categories:

1. principles, which guide legislators and
2. agrowing common core in national and regional evafive laws?®®

This common core needs certainly further substtimgjaby using the methods of
comparative legal science. But already now one mssert that more and more
cooperative laws

- reflect a similar view of the role of the state énoperative development:
supportive, but non interventionist, separating tremotional from the
supervisory/monitoring function

- translate the ICA values and principles into legéts

- respect the autonomy of cooperatives

- reflect the equal treatment principle taking intc@unt the specificities of
cooperatives as compared to other enterprise types

87 Cf. ACI. Review of International Co-operation, 932002 42 ff. (45)

% Not the least because of democratic deficits tarimational lawmaking, special attention is (to be)
given to those NGOs, which have themselves a datiocway of forming their opinions and
standards and which represent such large numbg@esopie

89 Cf., for example, the EU Regulation, as well asriew Ley marco para las cooperativas de America
Latina and the forthcoming Uniform cooperative atthe Organisation pour |I"harmonisation en
Afrique du droit des affaires (OHADA). The resobns of the Ministerial Conferences organized by
the ICA Regional Office for Asia and the Pacificne 1983 also contribute to shaping this law (cf.
especially the 1999 and 2007 resolutions). Cf. alstiinkner, Hans-H., Internationales
Genossenschaftsrecht, Festschrift Beuthien 200th¢mming)
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- reflect the organisation of cooperation betweersqes (members) in view of
promoting their economic social and cultural inggsethrough an enterprise,
i.e. more and more cooperative laws incorporatertteznationally recognised
definition of cooperatives

- limit their scope to the form of organising coopena without making any
reference to a specific activity. This is in linéwthe ILO Rec. 193"

3. Thefuture of cooperative law

Before looking towards the future, which is ratherlook backwards to the
cooperative principles, we need to try and undedstdne above outlined current
tendencies in cooperative legislation: We are vg$imgg the transformation of the
system of production, from the production of goadsl services to the capital-
intensive production of knowledge. The pressurdegislators to give in to demands
for more investor influence in cooperatives wilgieven further.

Considering that the production of knowledge resgilarge quantities of capital, that
the capital of a number of companies exceeds thienah budgets of a rising number
of states,’” that central bank policies are not democraticaintrolled, ® that
financial markets tend to organize themselves askstompanies, considering the
above mentioned shifts in lawmaking, and considgtine current financial and
economic crisis, the need to rethink lawmaking loee® obvious.

Whoever is called upon to make cooperative law merstll these challenges and the
challenges for cooperatives to remain competitiva context driven by the rules of a
single financial market. However, the following miglso have to be considered: By
definition, cooperatives can never access the @iahrmarket as successfully as
capital-centred companies can. As much as it woaoltstitute a success to admit this,
would it be a success if we could also accept toatpetitiveness does not relate
exclusively to financial issues. Competitivenessegrather with the criterion against
which it is measured. The above listed legislatheasures, which lift the limitations
of cooperatives concerning mergers and acquisitioos-member business, non-
member investments, the hiring of non-member mamsaget trained in cooperative
specificities, and on voting rights etc., reflectreaction to a specific kind of
competitiveness, the one where capital-centred eomp excel because their
structural features are designed accordingly. Thmpetitiveness of cooperatives
relates to other criteria. | suggest here to carsitheir aptitude to cater for
sustainable development. Still others do exi$tWe need therefore cooperative
specific answers to the challenges mentioned. W&l meoperative laws which, in
addition to addressing the comparative disadvastagke cooperatives without
jeopardising their distinctiveness, especially ime tareas of financing and of
management, allow for the comparative advantagesooperatives to play out, i.e.

0 Cf. the 2002 ILO Rec.193, Paragraphs 3., 6.,{1)@), 10.(1); UN Guidelines (Res.56/114),
Paragraph 3; UN Guidelines (A/56/73), Paragraph$.4.11., 15., 21. As for the EU Member States,
cf. also cf. EU Regulation and Communication frdra Commission to the Council and the European
Parliament, the European Economic and Social Cotaeiand the Committee of Regions on the
promotion of co-operative societies in Europe, C03)

I paragraph 7. (2). In her presentation to the semméerence Ms. Runce implied the risk of false
cooperatives being created where this limitatiomosobserved

2¢f. 3% piece of information supra

3 Cf. Henderson, Hazel, Prix Nobel d’économie. L'msfure, in: Le Monde diplomatique, février
2005, 28

™ As for a good overview of the comparative advaesagf cooperatives, cf. Bernardi, op. cit.
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we need laws which emphasize the transaction oalstip between the members and
their cooperative instead of transforming it into gvestor relationship. In one
sentence: Approximate business laws where possiiflerentiate where necessary!

The following non-limitative list of possible ledgdive measures relates to the four
aspects of sustainable development.

a) Economic security through cooperative law
Cooperatives must be allowed through law, for eXamp

- to be active in all sectors and in all forms. Innp&ountries, cooperatives are
still excluded from providing financial servicesngurances and banking
services). In many countries, there are still legatl other barriers to the
formation of shared services cooperatives as attfe way of organising
especially small and medium sized enterprises. dlegamples demonstrate
also how important it is to consider possible diffties in the implementation
of the cooperative law. Restrictions concerningafiicial activities, for
example, might be justified where prudential metas are missing or
failing

- to establish effective and efficient self-controechanisms (by unions and
federations) which would allow for public authoedi to limit their
involvement to promotional measures without intemmg and thus hindering
the development of cooperatives

- to improve the internal financing mechanisms, faamaple by increasing
members’ financial liability’® by attracting supplementary share contributions
by members (fixed interest payments, secondarylitialand the right to be
refunded at any time), by reinvesting part of tistributed surplus, by - to a
limited and specified extent - dissociating theiafaitity of the number of
members from capital requirements (minimum capiainimum length of
membership period)

- to efficiently build up indivisible reserves thrdudax exempt transfers of
surplus monies

- to hold stocks of companies, not the least in otdeccess financial markets,
as long as the cooperative members retain the reaabhgontrol

- to make use of alternatives to concentrating thinamgrgers and acquisitions,
for example by improving the conditions for coopiena, for vertical and
horizontal integration at all levels, while maimtiaig the independence of the
involved entities and ensuring democratic decisi@king procedures and by
allowing to form strategic alliances, including sseborder, under the same
provisos and

- to make use of their comparative advantages iptbeuction of knowledge.

b) Social justice through cooperative law
In order to be able to serve the social interefstsaar members, cooperatives must be
incited, through law, for example,

> Cf. Gémez Urquijo, Laura y Marta de los Rios Afiba,sobrevivencia del modelo cooperativo en un
contexto de competencia, in: Revista de la Coo@rdnternacional, Vol. 32, no. 1/1999, 55-66 (59)
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- to improve member promotion through social audjtsyd labour conditions,
insurance schemé8

- to grant plural voting rights, not in proportion tapital contributions,
however, and not to be exercised when taking dewsirelating to the
associative character of the cooperatiVe.

c¢) Ecological balance through cooper ative law

As implied by the observations reported on und@&r,Ithe key issue here is to prevent
investor interests from prevailing over member-uségrests. Effective cooperative
specific governance structures and operations Mdd to integrating ecological
concerns of the members into the decision making.

d) Political stability through cooper ative law

In line with what was outlined under 11.4. concempithe role of cooperatives in
contributing to political stability, the effectivand efficient involvement of
cooperative members in decision making and contrgdt be restored.

The governance structure of cooperatives mustateftesir double nature: they are
associations of persons and enterprises at the @M@ The functioning of

cooperatives as a group of persons (associati@mndis on the participation of the
members who must be able to exert an effectiveenite on the decision making and
who must be able to control the execution of thesgsions. Therefore, the internal
organisation, the sharing of powers between thieréiit bodies, the elections to
offices, as well as all important decisions mudtert the will of the members.
Nevertheless, in a legal entity having an entegptise management must be enabled
to take management decisions without having to wlonsith the members. This
demarcation of powers between the membership amdniinagement is to avoid
inefficiencies that arise where democratic decisioaking does not match the
requirements of flexibility and speed on the maréat/or where a non-informed
membership retains too much of the management gowEurthermore, the
demarcation of powers is to cope with the problésrstuation whereby

- the management is allowed to use its knowledge karalv-how without
properly consulting with the membership and whéence, the membership
looses its effective control and/or whereby

- the members do not have the knowledge, time ortipehcpossibility to
control the board of directors because of the lmssinbeing too complex
(turnover, type of activity, multipurpose, heterngeus membership etc.) or
because of the membership being too numerous andé&d even more
complex - whereby

- the board of directors looses the effective contreér the management
because it suffers from basically the same in&slias the membership does.

Matters relating to the associative character efdboperative must be dealt with by
the general assembly, the broad lines of busiredsrélate to the cooperative being
or having an enterprise must be dealt with by adoédirectors, whereas the day-to-
day running of the enterprise might have to be ghtkd by the board of directors to

8 Cf. Tan Kin Lian, The Unique Co-operative Respots&lobalisation, in: Review of International
Co-operation, Vol. 95, no. 1/2002, 14-19 (15).slestimated that 80% of the world’s population live
without any social insurance coverage

""The latter idea is borrowed from the Polish coafiee law
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an executive/manager, member of the cooperativeogr member of the board of
directors or not, while responsibilities and ligi®s must match the effective
possibility to control, i.e. control of the boamémbers) by the members and control
of the management by the board.

In the light of the said, it is suggested that eagbup of persons within the
cooperative work according to clearly laid downesitoncerning its responsibilities:
Statutes/byelaws for the members/general assemilgs for the board of directors
and any other commission or committee and a laboatract with the manager, if
any. These rules must ensure that

- members have a right to be informed

- members and the board of directors communicatectefédy on relevant
aspectg®

- officers have the obligation to inform themselves rmembers’ knowledge,
know-how, needs etc.

- members, board members and management have andrdan obligation to
receive permanent and systematic functional edwta#nd training.”®
Especially the board of directors needs profes$iming

- the poard of directors and the management must beettaio not perceive
members participation as an obstacle to econorficezfcy and

- managers must be trained to not consider themsebrapany managers.

Especially the position of the members needs resirig through law

- by dividing the general meeting into regional amdfectoral meetings, where
necessary

- by allowing members to participate in general adse®m through
representatives and/or by using new forms of decisnaking (by post, by
electronic means, tele-conferences, e-mails etc.)

- by leaving a reasonable space in the law to bedfthrough byelaws/statutes,
i.e. the members must not be seen as merely ergctlie law. This has
implications for the choice of the legal instrumeraw, regulation, statutes
etc. —for the various matters to be dealt withdmal rules

. by compensating for some of the mentioned shortegsiin the control
system through the establishment of a supervisomnaittee or commission,

elected by the general assemblyhe supervisory committee must be
independent from the board of directors in ordeb&able to control the
administration and the management on behalf ofmtkenbers. This system,
compulsory in Austria, Germany, Tanzania and sonainL American
countries, optional in Belgium, Finland, France aih& Netherlands for
example, must not replace internal control mecmasiof the board of
directors, such as internal auditors, nor musgptace the obligatory external
audit of the co-operative

8 Lees, M., Corporate Governance in European Coatipes, in: The World of Co-operative
Enterprise 1995, 59-64 (63)

9 Cf. Harvey, B., Effective Governance: The Co-ofieeaUnion Perspective, in: The World of Co-
operative Enterprise 1995, 91-98 (93)
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- by having a compulsory, external, regular, indeahdcooperative specific
audit, the results of which are reported to the e and

- by having offices rotate as often as possible arsioting members.

IV Conclusion

Without translation to the legal structure of epteyes sustainability will remain a
political wish. Cooperative lawmakers will, howeyeonly make significant
contributions to sustainable development if thegcpl it within the wider notion of
diversity. Sustainable development is an expressibrihe existential diversity
principle of which we may dispose only at the refkdestroying life. The diversity
principle has two aspects: bio-diversity and cualtutiversity. Whereas neither this
principle nor the public international cooperatilaav call for the preservation of
specific enterprise types, there is no other waypaying respect to the diversity
principle than by including in social traditionsetknowledge on the greatest possible
number of business types. This knowledge allowingh the most adequate answers
to multiple and diverse needs. It needs continueasalidating through practical
experience.®’ It is therefore not sufficient to exclusively cafer bio-diversity.
Without cultural diversity, including in the fieldf law, ® bio-diversity might be
protected, but it cannot be preserved. This meaashave to continuously develop
cooperative laws, which reflect the cooperativeugal and principles. We have to
allow for diverse cultural postulates to be expedsshrough these laws. Legal
homogeneity might save costs at the enterprisel.l&egal diversity enriches the
national economy*

Besides this being a contribution to the preseovatif diversity as a source of life, it
is also a contribution to justice, hence to peace.

An assessment of the comparative disadvantageadwahtages of the legal types of
enterprises related, inter alia, to the variouseetspof sustainable development, is
needed. It must be based on research. The reseaathod must not pay tribute to

8 This seems to be a paradox: the principle of diterdoes not call for the preservation of specific
existing types. It calls for the preservation of thossibility for diverse types to exist. Becaus¢he

link between knowledge, tradition and experiendgs possibility is maintained only through the
knowledge of the greatest number of existing tyjgg&isen the dynamic nature of social institutions,
this does not amount, after all, to the presermatibspecific existing types. The paradox is theref
only apparent, but not real

81 Similar, but without mentioning law, Gervereau,utent, Pour une écologie culturelle, in: Le
Monde, 3.10.2008, 18. For more details cf. Henrgigéh, Kulturfremdes Recht erkennen. Ein Beitrag
zur  Methodenlehre  der  Rechtsvergleichung.  Forum is.lur Veroffentlichungen  der
Rechtswissenschaftlichen Fakultat der Universitéglsinki, Helsinki: Hakapaino 2004, especially D
Il

As for the importance of law in this context, cfaBkburn, Nadine, Desarrollo de nuevas herramientas
para asegurar la continuidad de las entidades cay@s financieras, en: Revista de la Cooperacion
Internacional, Vol. 32, no. 2/1999, 39-42 (39 Henry, Hagen, Aktuelne tendencije u uporednom
zadruznom pravu (Zakon o zadrugama, aktuelne tefijdendealni sadrzaji), en: Pravo. Teorija i
praska (Novi Sad) 8/2002, 48-61 (49)

82 gSchanze (Erich, Rechtsékonomik im Wirtschaftsredin erfolgreicher Briickenschlag zweier
Studiengange, in: Neue Zircher Zeitung 11./12.3%20Q8), introducing a new curriculum on the legal
analysis of law, does not distinguish between tresgmects when he writes: “Grundeinsicht (fir das
Studienprogramm) ist, dass rechtliche Institutioneitht nur Rahmenfaktoren 6konomischer
Entscheidungen sind, sondern vielmehr kostentrgehtariablen
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what Walter®® describes as the “omniprésence de la finance ldassciété”, as an
“encastrement (qui serait) aussi cognitif dans éassou le langage scientifique
pénétre le corpus réglementaire, comme les norom@ptables internationales ou les
réglementations de Béle Il et de Bruxelles surdlvabilité des établissements de
credit.” l.e.: capital centred enterprises must bet the yardstick by which all

enterprise types are compared and assessed. gfentlee autrement » is different
from « entreprendre difféeremment »!

8 Walter, Christian, Finance, maths et humanitéd,énMonde, 19 septembre 2008, 19
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